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In this case, the Prince George’s Department of Social Services petitioned for
guardianship of Victor A., achild with severedisabilities. Thetrial courtgrantedthe petition
and terminated the parental rights of Victor A.’s parents, Mr. A. and Ms. A. We have been
asked to consider whether the Court of Special Appeals, in its remand, applied adifferent
standard to determine the best interests of children with special needs, than is applied to
children without such needs in atermination of parental rights proceeding.

I. Facts and Procedural History

Victor A. was born on March 26, 2000, to Ms. A. and Mr. A. Hetested positive for
cocaine and amphetamines at birth and was diagnosed with severe mental and physical
disabilities, including Cerebral Palsy, Mental Retardation, Dysphagia, Myopia, Reflux,
Global Developmental Impairment Microcephaly, Encephal opathy, and Failure to Thrive.
Asaresult, Victor A. is severely spastic and is unable to control any of his extremities; he
isunable to speak or walk and has a swallowing disorder requiring that he be fed through a
gastronomy tube. He must use a wheelchair and braces to keep his legs straght and other
supports for his body; he also takes several medications to alleviate his discomfort and to
help hisbreahing. Aspartof hiscare, Victor A. requires 16 hours aday of in-home nursing
servicesand has numerous doctors to help manage his disabilities, including a pediatrician,
gastrologist, orthopedist, pulmonologist, and an opthamologist. He also receives speech
ther apy, physical therapy, and occupational therapy to prevent further deterioration that may
result from his disabilities.

Atthetime of Victor A.’sbirth, Ms. A. was an activedrug user, and Mr. A. also was



undergoing assessment as a subgance abuser; neither could care for Victor A., who, after
birth, remained in the hospital for approximately three months. On July 3, 2000, the Prince
George’'s County Department of Social Services (PGDSS), filed an emergency shelter care
petitionin the Circuit Court for Prince George’s County, Divison of Juvenile Causes, after
which ahearing* was held and temporary custody of Victor A . was awarded to PGDSS with
instructions to place him with arelative, who PGDSS identified as his maternal aunt. The
court allowed M s. A. to have supervisedvisitation with Victor A. if she participatedinadrug
treatment program and remained drug free for three months; Mr. A. was permitted liberal
unsupervised visitation unless he was found to have a substance abuse problem, which
eventually turned out to be unsubstantiated. Thereafter, Victor A. was declared a child in
need of assistance (“CINA”)? and was released from the hospital. He resided with his aunt

until October of 2000, when Ms. A. alleged that Victor A. had been sexually abused by his

! Shelter care “meansatemporary placement of achild outsde of the home at any time
before disposition.” Md. Code (1973, 2002 Repl. Vol.), § 3-801(w) of the Courts and
Judicial ProceedingsArticle. A shelter care hearing“ meansahearing held beforedisposition
to determine whether thetemporary placement of the child outside of thehomeisw arranted.”
Md. Code (1973, 2002 Repl. Vol.), 8 3-801(x) of the Courtsand Judicial ProceedingsArticle.

2 Md. Code (1973, 2002 Repl. Vol.), § 3-801(f) of the Courts and Judicial Proceedings
Article defines a CINA as:
“Child in need of assistance” means a child who requires court
intervention because:
(1) The child has been abused, has been neglected, has a
developmental disability, or has a mental disorder; and
(2) Thechild’ sparents, guardian, or custodian areunable
or unwilling to give proper care and attention to the child
and the child’'s needs.



aunt’s son. While the allegations of abuse were being investigated, PGDSS placed Victor
A. in foster care, during which time Mr. A . visited Victor A. several times a week. The
allegations of abusewere never corroborated, butwhen Victor A.’ saunt was asked to resume
caring for him, she declined.

On January 25, 2001, the Circuit Court conducted areview hearing, during which the

judge established a permanency plan® of reunification and awarded full custody to Mr. A.

3 Md. Code (1984, 1999 Repl. Vol., 2003 Cum. Supp.), 8 5-525(e) of the Family Law
Article states:

Development of a permanency plan. — (1) In developing a

permanency plan for a child in an out-of-home placement, the

local department of social services shall give primary

consideration to the best interests of the child. The locd

department shall consider the following factorsin determining

the permanency plan that is in the best interests of the child:

(i) the child’ s ability to be safe and healthy in the home
of the child’s parent;

(ii) the child’s attachment and emotional ties to the
child’s natural parents and siblings;

(iit) the child’s emotional attachment to the child’'s
current caregiver and the caregiver’s family;

(iv) the length of time the child has resided with the
current caregiver;

(v) the potentid emotional, developmental, and
educational harm to the child if moved from the child’ scurrent
placement; and

(vi) the potential harm to the child by remaining in State
custody for an excessive period of time.

Inaddition, Md. Code (1973, 2002 Repl. Vol.), 8 3-823 (e) of the Courts and Judicial
Proceedings Article states:
Determinations to be made at hearing. — At a permanency
planning hearing, the court shall:
(continued...)



Three monthslater, PGD SSfiled apetition alleging that Victor A.’s medical needsw ere not
being met, and during a hearing on the matter, the trial court rescinded Mr. A.’s custody,
declared Victor A. to be a child in need of assistance for a second time, and placed him in
foster care, but allowed Mr. A. and Ms. A. to have daily unsupervised visitation. In order
toregain custody of Victor A ., Mr. A. signed service agreementsto complete parenting skills
classes, to participate in asupport group for parents of special needs children, and to obtain
adequate housing. Ms. A. dso agreed to undergo psychological evaluations, to participate
in parenting skills classes, and to continue her drug treatment under a service agreement.
Thereafter, on May 28, 2002, the judge changed the permanency plan from
reunification with Mr. A. to adoption, after PGDSS had reported that both parents had failed

to meet some of the conditions set forth in the various service agreements. PGDSS then

(...continued)
(1) Determine the child’ s permanency plan, which may be:
(i) Reunification with the parent or guardian;
(ii) Placement with arelative for:
1. Adoption; or
2. Custody and guardianship;
(iti) Adoption by a nonrelative;
(iv) Guardianship by a nonrelative;
(v) Continuation in aspecified placement on apermanent
basis because of the child’'s special needs or
circumstances;
(vi) Continuation in placement for a specified period
because of the child’ s special needs or circumstances; or
(vii) Independent living; and
(2) For a child who has attained the age of 16, determine the
services needed to assist the child to make the transition from
placement to independent living.
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petitioned the court for a termination of the parental rights of Mr. A. and Ms. A., and on
December 24, 2002, the court granted PGDSS limited guardianship and reduced each
parent’s vidts to once per month.

Subsequently, on July 18, 2003, the court conducted atwo-day termination of parental
rights hearing, during which PGDSS sought guardianship of Victor A. for the purpose of
having him placed for adoption. The judge assessed Victor A.’s needs in terms of his
medical care and each parent’s ability to care for him. Although the judge determined that
both parents, for the most part, had complied with the service agreements by attending the
parenting classes, he also found that Ms. A. had participated in the drug treatment program,
submittedto psychological evaluations, and regularly visited Victor A. The court, however,
concluded that Ms. A. was unable to care for Victor A. because she had an ongoing
substance abuse problem and held that, “the return of Victor, Jr., to his mom does pose an
unacceptable risk to [his] future safety[.]” While the judge ex pressed satisfaction asto Mr.
A’scompliancewiththe service agreementsand noted that Mr. A. maintained regular contact
with and provided for Victor A. financially, he found unacceptable that Mr. A. had failed to
secure adequate housing to accommodate Victor A.’ s needs, despite Mr. A .’ sassurancesthat
he would find appropriate housing if Victor A. were returned to his care.

At the conclusion of the hearing, the judge stated that he was “clearly convinced that
the County [was] a better parent and that it [was] in the better interests of [Victor A.]. But

whether it [was] inthe best intereststo terminate his parents’ rights[hewas] not sure.” Thus,



thejudgereserved ruling on the matter to consider the evidence presented during the hearing
regardingthe availabl eplacementoptionsfor Victor A. and whether Mr. A.and M s. A. could
maintain visitationrightsif their parental rightswereterminated. After the hearing, the court
made the following findings in an order issued on September 23, 2003:

This matter, having been brought beforethis Court by the Prince
George's County Office of Law on aPetition for Termination of
Parental Rightswhichwashereby held beforethis Court for trid
on July 18, 2003 and further hearing held on August 14, 2003,
and having heard testimony and having weighed the relevant
factors in this matter, it is on this 23" day of September 10,
2003, by the Circuit Court for Prince George’s County, hereby

ORDERED, that this Court concludesthatit isin the best
interests of Victor [A.] for termination of his natural parents
rights;!¥ and is further

ORDERED, that this Court hereby grants the Prince
George’'s County Department of Social Services (hereinafter
referredas” Department”) petition to begranted guardianship of
Victor [A.], with the right to consent to adoption and/or long
term care, and further the right to mak e application to this Court
for a change of name; and itis further

ORDERED, that the Court dso findsthat until such time
as the “Department” identifies such adoptive or long-term
resource, that itisin the best interests of Victor [A.] to continue
visitation with [Ms. A.] and [Mr. A.] under the supervision of
the “D epartment.”

ORDERED, that the above-captioned cases are hereby

4 The court’ s ability to terminate parental rightsis governed by Md. Code (1984, 1999
Repl. Vol.), § 5-313 of the Family Law Article, whichwecitein full infra and reads in part:
(a) In general. — A court may grant a decree of adoption or a
decree of guardianship, without the consent of a natural parent
otherwise required by 88 5-311 and 5-317 of this subtitle, if the
court finds by clear and convincing evidencethat it isin the best
interest[s] of the child to terminate the natural parent’ srights as

to the child . ..



closed statistically.

Mr. A.and Ms. A.appeal ed thejudgment terminating their parental rightsto the Court
of Special Appeals, arguing that PGD SS had failed to establish by clear and convincing
evidence that terminaion of their parental rights was in Victor A.’s best interests. The
intermediate appellate court agreed with VictorA.’ s parentsinin re Adoption/Guardianship
of Victor A., 157 Md.App. 412, 852 A.2d 976 (2004), and held that the trial court did not
make adequate factual findingsto support atermination of their parental rights. Inreaching
its decision, the Court of Special A ppeals opined that the trial court “did not explain its
mixed conclusion of fact and law that termination of the As’ parental rights [was] in Victor
[A.]’s best interest” in light of the numerous findings in favor of preserving the parental
rights and that it had faled to determine how continuation of parental rights would harm or
diminish Victor A.’s prospects for adoption, pursuant to Maryland Code, Section 5-313
(a)(3)(iv) of the Family Law Article (1984, 1999 Repl. Vol.).> Thus, the Court of Special
Appealsvacated thejudgmentterminating Mr. A.and Ms. A’ s parental rightsand remanded
the case to the trial court to assess all the available permanent placement optionsfor Victor
A. in deciding whether termination of parental rights would be appropriate.

PGDSSfiledapetitionfor writ of certiorari inthis Court and the Public Justice Center

> Md. Code (1984, 1999 Repl. Vol.), 8 5-313 (a)(3)(iv) reads:
[A] continuation of the relationship between the natural parent
and the child would diminish greatly the child’s prospects for
early integration into a stable and permanent family.
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filed a Petition and Memorandum in Support® thereof and asked to participate as amici
curiae. We granted both petitions and issued the writ of certiorari’ to consider the following
questions, which we have renumbered to clarify the issues in this case:

1. Did the Court of Special Appeals err in reaching and deciding the
guestion of the completeness of the trial court’s findings, when that
guestion, which does not pertain to the jurisdiction of either the trial
court or the appellate court, was not raised by the appellants?

2. Did the Court of Special A ppealserrinholdingthat a different standard
appliesto determining whether adoption or long-term foster careisin
the best interes of disabled children than applies to nondisabled
children,in contravention of the American with DisabilitiesAct andthe
strong legislative policy, recognized and approved by this Court’s
binding precedent, favoring permanency for all children?

For the reasons stated herein, we affirm the judgment of the Court of Special Appeals
vacating the order terminating both parent’s parental rights and remanding the case to the
trial court for further proceedings.
II. Standard of Review
We utilize three interrelated standards to review atrial court’s decision to terminate

parental rights, as set forth in In re Yve S., 373 Md. 551, 819 A.2d 1030 (2003):

[W]e point out three distinct aspects of review in child cusody

disputes. When the appellate court scrutinizes factual findings,

the clearly erroneous standard of [Rule 8-131 (c)] applies.

[Second,] [i]f it appears that the [court] erred as to matters of

law, further proceedings in the trial court will ordinarily be
required unless the error is determined to be harmless. Finally,

6 The Maryland Disability Law Center joined in the amicus curiae.
! In re Victor A., 383 Md. 211, 857 A.2d 1129 (2004).
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when the appellate court views the ultimate concluson of the

[court] founded upon sound legal principles and based upon

factual findings that are not clearly erroneous, the [court’s]

decision should be disturbed only if there has been aclear abuse

of discretion.
Id. at 586, 819 A.2d at 1051, quoting Davis v. Davis, 280 Md.119, 122-26, 372 A.2d 231,
232-34 (1977); see also Robinson v. Robinson, 328 Md. 507, 513, 615 A.2d 1190, 1193
(1992); McCready v. McCready, 323 Md. 476, 484, 593 A.2d 1128, 1131 (1991).

III. Discussion
PGDSS contends that the Court of Special Appeals erred by enunciating a different

standard for assessing the best interests of children with special needsor circumstances than
is applied to children without such needs. In PGDSS's view, the statutory time lines for
achieving permanence were intended to apply to all children without regard to a child’'s
disabilities. PGDSS al so asserts that the Court of Special Appeals decided an issue that was
not before the court when it addressed whether the trial court had made all of the requisite
findingsneeded to terminate parental rights. A ccordingto PGDSS, Mr. A. and Ms. A. raised
only two claims in the intermediate appellate court: “that [Victor A.’s] disabilities make it
more appropriate to leave him indefinitely in foster care than to free him for adoption and
that the trial court had erred in finding that neither of them [Mr. A. and Ms. A.] will become
able to care for [Victor A.] in thereasonably foreseeable future,” which did not include a

determination about the trial court’s findings.

Tothecontrary, Mr.A.and Ms. A. maintain thatthe Court of Special Appealsdid not



apply adifferent standard to determinethe best interestsof children with disabilities than that
is applied to children without special needs. Victor A.’s parents contend tha the Court of
Special Appeals' s explanation of the applicable statutes did notdistinguish between disabled
and nondisabled children and that the holding was limited to the trial court’s findings in
terminating their parental rights. Mr. A. and M s. A. further assert that the trial court’s
findingswere properly raised because the Court of Special Appeals was asked to determine
whether the trial court had erred in terminating their parental rights and within thisinquiry
was whether the trial court’s findings adequately supported the trial court’s decision.

In this case we are presented with a unique issue of whether children with special
needsinthechild welfare system are subject to adifferentlegal standard in the determination
of the “best interests standard” than is applied to children without such needs. The
fundamental problem presented by this case warrantsdiscussion of the child welfare system’s
purpose and principles.

A. Fundamental Rights of Parents

The appropriate starting point in our analysis when the State intervenes in family
relationsis the fundamental rights of a parent. Certain fundamental rights are protected by
the United States Constitution, and among thoserights are aparent’ sright to raise his or her
children without undue interference by the State. In re Yve S., 373 Md. at 565, 819 A.2d at
1039; In re Adoption /Guardianship Nos. J9610436 and J9711031, 368 Md. 666, 692, 796

A.2d 778, 793 (2002); In re Mark M., 365 Md. 687, 705, 782 A.2d 332, 342 (2001). The
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United States Supreme Court has long recognized that a parent has a constitutionally
protected fundamental right to raise hisor her children. See In re Yve S, 373 Md. at 566-67,
819 A.2d at 1039; In re Mark M., 365 Md. at 705, 782 A.2d at 342-43; In re
Adoption/Guardianship No. 10941, 335 M d. 99, 112-13, 642 A.2d 201, 208 (1994).

Most recently, in In re Yve S., we affirmed this principle and stated that a parent’s
interest “ occupiesauniqueplacein ourlegal culture, giventhe centrality of familylifeasthe

focus for personal meaning and responsibility. ‘[F]ar more precious . . . than property

rights,”” parental rights have been deemed to be among those * essential to the orderly pursuit

of happiness by free men . . . )" Id. at 567, 819 A.2d at 1039, quoting In re
Adoption/Guardianship No. 10941,335Md. at 113,642 A.2d at 208, inturn quoting Lassiter
v. Department of Social Services, 452 U.S. 18, 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981); In re
Mark M., 365 Md. at 705, 782 A.2d at 342-43. Likewise, inIn re Mark M., we emphasized
the importance of parenting as a f undamental right:

A parent’sinterest inraising achild is, no doubt, a fundamental
right, recognized by the United States Supreme Court and this
Court. The United States Supreme Court has long avowed the
basic civil right encompassed by child rearing and family life.
See Troxel v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054, 2060,
147 L.Ed.2d 49, 57 (2000) (stating that “the Fourteenth
Amendment protects the fundamental right of parents to make
decisions concerning the care, custody, and control of their
children™); See also Santosky v. Kramer, 455U.S. 745, 753, 102
S. Ct. 1388, 1394-95, 71 L. Ed. 2d 599, 606 (1982) (discussing
“the fundamental liberty interest of natural parentsin the care,
custody, and management of their child”); Stanley v. Illinois,
405 U.S. 645, 651, 92 S. Ct. 1208, 1212-13, 31 L. Ed. 2d 551,
558-59 (1972) (stating that “[t]herightsto conceive and to raise

11



one’'s children have been deemed ‘essential,”” and tha “[t]he
integrity of the family unit has found protection in the Due

Process Clause of the Fourteenth Amendment . . . the Equal
Protection Clause of the Fourteenth Amendment . . . and the
Ninth Amendment . . . .”) (internal citations omitted)).

Maryland, too, hasdeclared a parent’ sinterest in raising achild
to be so fundamental that it “ cannot be taken aw ay unlessclearly
justified.” Boswell v. Boswell, 352 Md. 204, 218, 721 A.2d 662,
669 (1998)(citing In re Adoption No. 10941, 335 Md. 99, 112,
642 A .2d 201 (1998)).

Id. at 705, 782 A.2d at 342-43.

In termination of parental rights proceedings where the State has intervened through
the exercise of its generally recognized power to protect the child by reason of the natural
parent’ s unfitness, the standard is based upon the best interests of the child, see McD ermott
v. Dougherty, etal., __ Md. _, |  A.2d__, (2005); In re Adoption/Guardianship No.
10941, 335 Md. at 112, 642 A.2d at 208, and there is a strong presumption in favor of
maintaining parental rights to serve the child’'s best interests. See In re Yve S., 373 Md. at
571,819 A.2d at 1042; In re Adoption/Guardianship No. 10941, 335 Md. at 112, 642 A.2d
at 208; In re Adoption /Guardianship Nos. J9610436 and J9711031, 368 Md. at 692, 796
A.2d at 793. We explained this presumption in In re Yve S.:

The best interests of the child standard embraces a strong
presumption that the child’'s best interests are served by
maintaining parental rights. If it were otherwise, the most
disadvantaged of our adult citizens always would be at greater
risk of loang custody of their children than those more
fortunate. Those of our citizens coping with emotional or

mental difficulties could be faced with such discrimination.

Id. at 571, 819 A.2d at 1042 (internal citations omitted).
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A parent’sright to raise his or her children, however, is not beyond limitation, and
there may be countervailing considerations that the State, pursuant to its parens patriae
authority, must protect. We emphasized these considerations in In re Mark M.:

That fundamental interest [in raising a child], however, is not
absolute and does not exclude other important consderations.
Pursuantto thedoctrine of parens patriae, the State of Maryland
has an interest in caring for those, such as minors, who cannot
care for themselves. See Boswell, 352 Md. at 218-19, 721 A.2d
at 669. We have held that “the best interests of the child may
take precedence over the parent’s liberty interest in the course
of acustody, visitation, or adoption dispute.” Boswell, 352 Md.
at 219, 721 A.2d at 669; see also In re Adoption No. 10941, 335
Md. at 113, 642 A.2d at 208 (stating that “the controlling factor
.. .Is...what best serves the interest[s] of the child”). That
whichwill best promotethechild’ swelfare becomesparticularly
consequential where the interegs of achild are in jeopardy, as
is often the case in situations involving sexual, physical, or
emotional abuse by a parent. As we stated in In re
Adoption/Guardianship No. A91-714, 334 Md. 538, 640 A.2d
1085 (1994), the child’s welfare is “a consideration that is of
‘transcendent importance’” when the child might otherwise be
injeopardy. Id. at 561, 640 A.2d at 1096 (citation omitted).
* * *

W e haverecognized that in cases where abuse or neglect
is evidenced, particularly in a CINA case, the court’s role is
necessarily more pro-active. See In re Justin D., 357 Md. at
448, 745 A.2d at 417.

%k ok
A trial court, acting under the State’s parens patriae authority,
isin the unique position to marshal the applicable facts, assess
the situation, and determine the correct means of fulfilling a
child’ s best interests.

Id. at 705-06, 782 A.2d at 343.

B. The Child Welfare System

13



The fundamental right of parentsto raisetheir childrenisnot only well settled in our
common law, but also is reflected in federal and Maryland legislation. The role of federal
and Maryland statutes relating to the child welfare system was explained in In re Yve S.,
quoting from Judge Karwacki in In re Adoption/Guardianship No. 10941, 335 Md. 99, 103-
06, 642 A.2d 201, 203-05 (1994):

The Maryland General Assembly has enacted acomprehensive
statutory scheme to address those situations where a child is a
risk because of his or her parents inability or unwillingness to
care for him or her. Title 5 of the Family Law Article of the
Maryland Code (1984, 1991 Repl. Vol.) (Hereinafter “F.L.”)
governs the custody, guardianship, adoption and general
protection of children who because of abuse or neglect come
within the purview of the Department of Human Resources. . .

* k% *

During the 1970's, nationwide concern grew regarding
the large number of children who remained out of the homes of
their biological parents throughout their childhood, frequently
moved from one foster care situation to another, thereby
reaching majority without belonging to a permanent family.
This phenomenon became known as ‘foster care drift’ and
resultedintheenactment by Congressof Public Law 96-272, the
‘ Adoption Assistance and Child Welfare Act of 1980,” codified
at42 U.S.C. 88610-679 (1988). One of the important purposes
of this law was to eliminate fogser care drift by requiring states
to adopt statutes to facilitate permanent placement for children
as a condition to receiving federal funding for their foster care
and adoption assistance programs.

Under the federal act, a state is required, anong other
things, to provide a written case plan for each child for whom
the state claims federal foster care maintenance payments. 42
U.S.C.8671 (a) (16). Thecase plan must include a description
of the home or institution into which the child is placed, a
discussion of the appropriateness of the placement, and a
description of the services provided to the parents, child and

14



foster parents to facilitate return of thechild to his or her own
home or to establish another permanent placement for the child.
42 U.S.C. 8 675 (1). The state must also implement a case
review system that provides for administrative review of the
case plan at least every six months and judicial review no later
than eighteen months after placement and periodically
thereafter. 42 U.S.C. 8 675 (5)(B) and (C). The purpose of the
judicial review is to ‘determine the future gatus of the child’
including whether the child should be returned to its biological
parents, continued in foster care for a specified period, placed
for adoption, or because of the child's special needs or
circumstances, continued in foster case onalong term basis 42
U.S.C. 8675 (5)(C).

Marylandreceivesconsiderablefederal fundspursuant to
this Act. Accordingly, the Maryland General Assembly has
enacted legislation to comply with the federal requirements.
Under Maryland’'s statutory scheme, for those children
committed to a local department of social services the
department isrequired to develop and implement a permanency
plan that isin the best interests of the child. F.L. 8 5-525.

In developing the permanency plan, the department is
required to consider a statutory hierarchy of placement options
in descending order of priority. F.L. 8 5-525(c). First and
foremost, the department must consider returning the child to
the child’s natural parents or guardians. F.L. § 5-525(c)(1). If
reunification with the biological parentsis not possible, the
department must consider placing the child with relatives to
whom adoption, guardianship, or care and custody, in
descending order of priority, are planned to be granted. F.L. §
5-525(¢)(2). If placement with relativesis not possible,thenthe
department must consider adoption by a current foster parent or
other approved adoptive family. F.L. 8 5-525(c)(3). Only in
exceptional situations as defined by rule or regulation is a child
to be placed in long term foster care. F.L. 8§ 5-525(c)(5).

If it is determined that reunification is not possible and
that adoption is in the child’s best interests, the juvenile court
lacks jurisdiction to finalize this plan. In re Darius A., 47
Md.App. 232, 235, 422 A.2d 71, 72 (1980); see also F.L. 8 1-
201. Instead, unlessthe parents consent to the adoption of their
child, the department is required to petition the circuit court for
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guardianship pursuant to F.L. 8§ 5-313. If the circuit courtfinds
by clear and convincing evidence, after considering the
statutorily enumerated factors, that it isin the best interests of a
child previously adjudicated a CINA for parental rights to be
terminated, the circuit court has authority to grant the
department’ s petitionfor guardianship. Such award carrieswith
it the right for the department to consent to the adoption of the
child. F.L. 88 5-311 and 5-317(f).

The overriding theme of both the federal and state
legislation is that a child should have permanency in his or her
life. Thevalid premiseisthatitisinachild’ sbestinterestto be
placed in a permanent home and to spend as little time as
possible in foster care. Thus, Title5 of the Family Law Article
seeksto prevent theneed for removal of achild from its home,
toreturn achild toits home when possible, and where returning
home is not possible, to place the child in another permanent
placement that has legal status.

Id. at 573-76, 819 A.2d at 1043-45; see also In re Adoption/Guardianship Nos. J9610436
and J9711031, 368 Md. at 676-78, 796 A.2d at 783-85. This overall statutory scheme

essentially has remained in place since this Court’s description in 1994, notwithstanding

various amendments to the provisions governing thechild welfare system.

1. Permanency Planning for Children in Foster Care

Theinitial assessmentin child placement wherethe State actsasparens patriae, isthe
development of a permanency plan by the Department of Social Services (DSS) “to setthe
direction in which the parent, agencies, and the court will work in terms of reaching a
satisfactory conclusion to the situation.” In re Yve S., 373 Md. at 582, 819 A.2d at 1049. In

developing a permanency plan DSS must adhere to the mandates enumerated in Section 5-

525(e)(1) of the Family Law Article, which states:
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Development of a permanency plan. — (1) In developing a
permanency plan for a child in an out-of-home placement, the
local department of social services shall give primary
consideration to the best interests of the child. The local
department shall consider the following factors in determining
the permanency plan that is in the best interests of the child:

(i) the child’ sability to be safe and healthy in the home
of the child’s parent;

(if) the child’'s attachment and emotional ties to the
child' s natural parents and siblings.

(iii) the child’s emotional attachment to the child's
current caregiver and the caregiver’s family;

(iv) the length of time the child has resided with the
current caregiver;

(v) the potentid emotional, developmental, and
educational harm to the child if moved from the child’ scurrent
placement; and

(vi) the potential harm to the child by remaining in State
custody for an excessive period of time.

Md. Code (1984, 1999 Repl. Vol.), 8 5-525(e)(1) of the Family Law Article. Thestatutory
hierarchy of placement optionsthat DSS should consider is set forth in Section 5-525(€)(2)
of the Family Law Article, which provides:

To the extent consistent with the best interests of the child in an
out-of-home placement, the local department shall consider the
following permanency plans, in descending order of priority:

(i) returning the child to the child’s parent or guardian,
unless the department is the guardian;

(ii) placing the child with relatives to whom adoption,
guardianship, or care and custody, in descending order of
priority, are planned to be granted;

(iii) adoption in the following descending order of
priority:

1. by acurrent foster parent with whom the child has
resided continually for at least the 12 monthsprior to developing
the permanency plan or for a sufficient length of time to have
established positive rdationships and family ties; or
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2. by another approved adopti ve family;

(iv) placing the child in a court approved permanent
foster home with a specific caregiver;

(v) an independent living arrangement; or

(vi) long-term foster care.

Md. Code (1984, 1999 Repl. Vol.), § 5-525(€)(2) of the Family Law Article. Likewise,the
role of the courts in ensuring that the appropriate permanency plan is implemented was
described by this Court in In re Damon M.:

[T]he court has the regponsibility for determining the
permanency plan .. . and justifying the placement of children in
out of home placements for a specified period or on along-term
or permanent basis . . . in addition to conducting periodic, six
month reviews.

Section 3-826.1 [ now codified as Section 3-823 of the Courts
and Judicial Proceedings Article] requires the court, not later
than 11 months after a child found to be in need of assistance
has been placed in foster care, see also Md. Code (1989, 1991
Repl. Vol., 1997 Cum. Supp.) 8§ 501(m) of the Family Law
Article, to hold apermanency planning hearing to determine the
permanency plan for that child. § 3-826.1(a)(1) [now § 3-
823(b)(1)]. At that hearing, for each child in placement and in
determining the plan, the court is required to make certain
decisions and findings, § 3-826.1(c), [now §& 3-823(e)]
specifically, whether the child should be: returned to the parent
or guardian, § 3-826.1(c)(1)(I) [now & 3-823(e)(1)(1)]; placed
with relativesto whom adoption or guardianship isgranted, 8 3-
826.1(c)(1)(ii) [now & 3-823(e)(1)(ii)]; placed for adoption, § 3-
826.1(c)(1)(iii) [now 8§ 3-823(e)(1)(iii)]; emancipated, § 3-
826.1(c)(1)(iv) [now deleted]; or ‘because of the child’s special
needs or circumstances, continued in placement on a permanent
or long-term basis or for a specified period.” 8 3-826.1(c)(1)(v)
and (vi) [now § 3-823(e)(1)(v) and (vi)]. There are restrictions
on the court’s ability to continue a child in placement because
of the child’s special needs or circumstances. § 3-826.1(d)
[now § 3-823(f)]. That section prohibits the court from using

18



that option ‘unless it finds that the agency to which the child is
committed has documented a compelling reason for determining
that it would not be in the best interest of the child to:

(1) Return home;

(2) Be referred for termination of parental rights,

or

(3) Be placed for adoption or guardianship with

a specified and appropriate relative or legal

guardian willing to care for the child.

Id.at 432 n.1,765A.2d at 625 n.1 (some internd citations omitted) (emphasis added). We
continued to explain:

Section 3-826.1(f) [now § 3-823(h)] mandates periodicreviews
of the permanency plan by the court. Subsection (f)(1)(i)
provides [now 8 3-823(h)(1)(i)] that such reviews will be ‘no
less frequently than every six months until commitment is
rescinded.” If, however, at the permanency planning hearing or
asubsequent review hearing, the court, inter alia, ordersachild
continued in permanent foster care, the court is no longer
required to hold the review hearings at six month intervals.
Subsection (f)(1)(ii) [now & 3-823(h)(1)(ii), isrevised to require
review hearings every 12 months.]. As istrue of the initial
permanency planning hearing, the court must make some
determinations at the hearing to review the permanency plan.

8§ 3-826.1(f)(2) [now § 3-823(h)(2)]. Among other things, in
addition to determining whether the commitment remains
necessary and appropriate, subsection (f)(2)(i) [now § 3-
823(h)(2)(i)], and evaluating the progress made toward
alleviating or mitigating the causes of the commitment,
subsection (f)(2)(iii) [now § 3-823(h)(2)(iii)], the court is
required to ‘determine the extent of compliance with the
permanency plan,” Subsection (f)(2)(ii) [now 8 3-823 (h)(2)(ii)],
and to changeit ‘if achange inthe permanency plan would be
in the child’ s best interest.” Subsection (f)(2)(v) [now § 3-823

(h)(2)(vi)].

1d.
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A review of the legislative history of Section 3-826.1 of the Courts and Judicial
ProceedingsArticle reveals that the stated purpose of the statute was to establish the court’s
ability to review theimplementation of a permanency placement plan for children in need of
assistance. See 1996 M d. Laws, Ch. 595. Previously, Section 3-826.1 provided that:

[t]he court shall:

(1) Determine the child’s permanency plan, including whether

the child should be:

(v) Because of the child's special needs or circumstances,

continued in placement on a permanent or long-term basis; Or

(vi) Because of the child’s special needs or circumstances,

continued in placement for a specified period.
Md. Code (1984, 1998 Repl. Vol.), 8 3-826.1(c)(1)(v)-(vi) of the Courts and Judical
ProceedingsArticle (emphasisadded). In2001, Section 3-826.1 wasrepeal ed and recodified
as Section 3-823 of the Courts and Judicial Proceedings Article, and the provisdonsrelating
to placement of children with special needs or circumstances were changed to read:

[t]he court shall:

(1) Determine the child’s permanency plan, which may be:

(v) Continuation in aspecified placement on a perm anent basis

because of the child’s special needs or circumstances;

(vi) Continuation in placement for a specified period because of

the child’s special needs or circumstances.

See 2001 Md. Laws, Ch. 415 (emphasisadded). Thus, the General A ssembly replaced “long-

term basis” with “ continuation in aspecified placement on apermanent basis,” with anamed

care-giver.
2. Termination of Parental Rights

We have explainedthat the “adoption statutes of Family Law Subtitle 3 and the child
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welfare statutes of Family Law Subtitle 5 areto beread in relation to one another, [Maryland
Code, Section 5-304 of the Family Law Article], [and] termination of parental rights and
adoption come into play when called for by the permanency plan” In re
Adoption/Guardianship No. 10941, 335Md. at 121, 642 A.2d at 212. In caseswhereachild
has been declared in need of the court’ s assistance, the decision leading to a termination of
parental rights is necessarily part of a continuous process to determine the child’s best
interests and to place the child in a permanent and stable environment. The overlapping
consideration that is reflected throughout the permanency planning stage of the process to
the termination of parental rightsisthe safety and health of the child, which is of paramount
importance. See Md. Code (1984, 1999 Repl. Vol.), 8 5-525(e)(1)(i)-(iii) of the Family Law
Article; Md. Code (1984, 2002 Repl. Vol.), 8§ 3-823(h)(2)(v) of the Courts and Judicial
Proceedings Article; Md. Code (1984, 1999 Repl. Vol.), 8 5-313(c)(1) and (2)(iii) of the
Family L aw Article.

To prevent childrenfrom languishing infoster carethe General Assembly established
certain time framesto which DSS and the courts must adhere. Ininstanceswherethe child’s
placement infoster care isvoluntary, the placement should not | ast for more than six months.

See Md. Code (1984, 1999 Repl. Vol.), § 5-525(a)(1) of the Family Law Article® For

8 Md. Code (1984, 1999 Repl. Vol.), § 5-525(a)(1) of the Family Law Article stated:
(a) Established.— The Administration shall establish aprogram
of out-of-home placement for minor children:
(1) who are placed in the custody of alocal department, for a
period of not more than 6 months, by a parent or legal guardian
(continued...)
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(...continued)
under awritten agreement voluntarily entered into with thelocal
department].]

This language was amended in 2003 to state 180 days rather than six months. See 2003
SessionLaws, Ch. 250. Inaddition, theGeneral Assembly added Sections5-525(a)(2)(i) and
(i1). Those sections pertained to the length of time a child with disabilities may remain in
foster care:

A child . . . may remain in an out-of-home placement under a

voluntary placement agreement for more than 180 days if the

child’s disability necessitates care or treatment in the out-of-

home placement and a juvenile court makes a finding that

continuation of the placement is in the best interests of the

child[.]

Md. Code (1984, 1999 Repl. Vol., 2003 Cum. Supp.), 8§ 5-525(a)(2)(ii) of the Family Law
Article.
Likewise, Section 5-525(a)(2)(i) states:

A local department may not seek legal custody of a child under

a voluntary placement agreement if the child has a

developmental disability or a mental illness and the purpose of

thevoluntary placement agreement isto obtain treatment or care

related to the child’s disability that the parent is unable to

provide.

Md. Code (1984, 1999 Repl. Vol., 2003 Cum. Supp.), 8 5-525(a)(2)(i) of the Family Law
Article. To prevent a child with special needs from being separated from his or her family
solely based upon the financial burdensrelaed to caringfor the child, Section 5-525(c)(2)(i)
was amended to state:

A child may not be committed to the custody or guardianship of

a locd depatment and placed in an out-of-home- placement

solely because the child’ s parent or guardian lacks shelter or

solely because the child's parents are financially unable to

provide treatment or care for a child with a developmental

disability or mental illness.

Md. Code (1984, 1999 Repl. Vol., 2003 Cum. Supp.), 8 5-525(c)(2)(i) of the Family Law
Article.
(continued...)
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children who have been in foster care during 15 of the most recent 22 months, DSS must
initiate atermination of parental rights within 120 days. See Md. Code (1987, 1999 Repl.
Vol.), § 5-525.1(a)-(b) of the Family Law Article.® Once the petition to terminate parental
rights is filed, the “local department shall identify, recruit, process, and seek to approve a
qualified family for adoption, guardianship, or other permanent placement.” Md. Code

(1987, 1999 Repl. Vol.), 8 5-525.1(c) of the Family Law Article. If DSS determines that

(...continued)

The purpose of the amendments was to, among other things, “prohibit a local
department from seeking legal custody of a child with certain disabilities under certain
circumstances; authoriz[e] a child with certain disabilities to reman in an out-of-home
placement for more than aspecified period of time under certain circumstances; prohibit[]
achild from being committed to the custody or guardianship of alocal departmentsolely for
certain reasons; and generdly relating to children with disabilities” 2003 Session Laws, Ch.
250. These amendments certainly do not create different permanency goalsfor children with
disabilities, and isreflected in the stated purpose of the changes and addition to the statutes.

o Md. Code (1984, 1999 Repl. Vol.), 85-525.1 of the Family Law A rticle statesin part:
(a) Determination of child’s best interest. — If a child
placement agency to which achild is committed under § 5-525
of thissubtitle determinesthat adoption of the child isin thebest
interest of the child, the child placement agency shall refer the
case to the agency attorney within 60 days of the determination
and the agency attorney shall file a petition for termination of
the natural parent's rights with the court within 60 days of
receipt of the referral.

(b) Termination of parental rights. — (1) Except as providedin
paragraph (3) of this subsection, alocal department to which a
child is committed under § 5-525 of this subtitle shall file a
petition for termination of parental rights or join a terminaion
of parental rights action that has been filed if:

(i) the child has been in an out-of-home placement for 15 of the
most recent 22 months;

(i) acourtfinds that the child is an abandoned infant; or

(iit) acourt finds that the natural parent has been convicted . . .
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adoptionis the appropriate permanency plan for achild, apetition f or guardianship® may be
filed by the child’ s placement agency, absent consent by the biologica parents, to enablethe
child to be adopted. See Md. Code (1987, 1999 Repl. Vol.), § 5-525.1 (a), (b) of the Family

Law Article*

10 “*Guardianship’ means guardianship with theright to consent to adoptionor long-term
care short of adoption.” Md. Code (1984, 1999 Repl. Vol.), 8 5301 of the Family Law
Article. Petitionsfor guardianship arefiled pursuant to Md. Code (1984, 1999 Repl. Vol.),
§ 5-317 of the Family Law Article and reads in part:

() In general. — A petition for a decree of adoption may be

preceded by a petition for guardianship of the child.

* % %

(f) Effect of guardianship decree. — A decree of guardianship:

(1) terminatesthe natural parents’ rights, duties, and obligations

toward the child;

(2) subject to §5-319 of thissubtitle, eliminatesthe need to give

notice to the natural parents of the filing of a petition for

adoption of the child;

(3) eliminates the need for a further consent by the natural

parents to an adoption of the child; and

(4) subject to 8§ 5-319 of this subtitle, authorizes the child

placement agency to consent to joint guardianship, custody, or

other long-term placement that the agency determines to be in

the child’ s best interest.

1 Oneanomaly inthestatuteisthat the court retainsthe authority to review the adoption
plan if the child has not been adopted within two years and may take whatever action the
courts deems appropriatein thechild’ sbestinterests, including placing thechildinlong-term
care. See Md. Code (1984, 1999 Repl. Vol.), § 5-319 of the Family Law Article, which
states in part:

(b) In general. — Except as provided in subsection (g) of this

section, a guardian with the right to consent to adoption who

was appointed without the consent of the natural parents, shall

file awritten report with the court and give notice of the child’'s

statusto each natural parent of the child under the guardianship

and to the child’ s court-appointed counsel if:

(continued...)
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There may be instances, however, where adoption is not the appropriate permanency
goal and placement on a long-term basis is more appropriate. Accordingly, the General
Assembly has created three separate basesfor long-term placement, rather than adoption: if
the childisbeing cared for by arelative, if DSS has a compelling reason why termination of
parental rights would not be in the child’s best interests, or if DSS has not provided timely
reunification services for the parent and child. See Md. Code (1987, 1999 Repl. Vol.), 8 5-

525.1 (b)(3) of the Family Law Article.”* Theseprovisionsapply toall childreninfoster care

1 (...continued)

(1) aplacement for adoption is not made within 9 monthsof the
decree of guardianship;
(2) a placement for adoption is made within 9 months of the
decree of guardianship, but there is disrupted placement, and a
new placement is not make within 120 days of the disrupted
placement; or
(3) afinal decree of adoption is not entered within 2 years after
placement for adoption.

* % *
(f) Hearing, orders.— Onreceipt of the guardian’ sreport under
subsection (b) of this section, and every 12 months thereafter,
the court:
(1) shall hold a hearing to review the progress which has been
made toward the child’s adoption and to review whether the
child’s current placement and circumstances are in the child’'s
best interest; and
(2) shall then take whatever action the court considers
appropriate in the child’s best interest.

12 Md. Code (1987, 1999 Repl. Vol.), § 5-525.1 (b)(3) of the Family Law Article states:
A local department is not required to file a petition or join an
action if:
(i) the child is being cared for by arelative;
(ii) thelocal department has documented in the case plan, which
(continued...)
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and recognizethatthere could be compelling reasonsfor long-term placement without regard
to whether the child has special needs.

To guide the court in deciding whether parental rights are to be terminated, Section
5-313 of the Family Law Article sets forth the standards acourt mug follow:

(a) In general. — A court may grant a decree of adoption or a
decree of guardianship, without the consent of a natural parent
otherwise required by 88 5-311 and 5-317 of this subtitle, if the
court finds by clear and convincing evidencethat it isin the best
interest[s] of the child to terminate the natural parent’ srights as
to the child and that:

(1) the child is abandoned as provided in subsection (b)
of this section;

(2) in a prior juvenile proceeding, the child has been
adjudicatedto be achildin need of assistance, aneglected child,
an abused child, or a dependent child; or

(3) the following set of circumstances exists:

(i) the child has been continuously out of the custody of
thenatural parent and in the custody of achild placement agency
for at least 1 year;

(ii) the conditions that led to the separation from the
natural parent still exist or similar conditions of a potentially
harmful nature still exist;

(iii) thereis little likelihood that those conditions will be
remedied at an early date so that the child can bereturned to the
natural parentin the immediate future; and

(iv) acontinuation of therelationship between the natural
parent and thechild would diminish greatly thechild' sprospects

12 (...continued)

shall be available for court review, a compelling reason why
termination of parental rights would not be in the child’s best
interests; or

(ii1) the local department has not provided servicesto thefamily
consistent with the time period in the local department’s case
plan that the local department considers necessary for the safe
return of the child to the child’s home.
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for early integration into a stable and permanent family.

(c) Required considerations. — In determining whether
it is in the best interest[s] of the child to terminate a natural
parent’ s rights as to the child in any case, except the case of an
abandoned child, the court shall give:

(1) primary consideration to the safety and health of the
child; and

(2) consideration to:

(i) the timeliness, nature, and extent of the services
offered by the child placement agency to facilitate reunion of the
child with the natural parent;

(i) any social service agreement between the natural
parent and the child placement agency, and the extent to which
all partieshave fulfilled their obligations under the agreement;

(ii1) the child's feelings toward and emotional ties with
the child’s natural parents, the child’ s siblings, and any other
individuals who may significantly affect thechild’ sbest interest;

(iv) the child’s adjustment to home, school, and
community;

(v) theresult of the effort the natural parent has made to
adjust the natural parent’ s circumstances, conduct, or conditions
to make it in the bes interes of the child to be returned to the
natural parent’'s home, including:

1. the extent to which the natural parent has
maintained regular contact with the child under aplan to reunite
the child with the natural parent, but the court may not give
significant weight to any incidental visit, communication, or
contribution;

2. if the natural parent is financially able, the
payment of areasonable part of the child’s substitute physical
care and maintenance;

3. the maintenance of regular communication by
the natural parent with the custodian of the child; and

4. whether additional services would belikely to
bring about a lasting parental adjustment so that the child could
be returned to the natural parent within an ascertainable time,
not exceeding 18 months from the time of placement, but the
court may not consider whether the maintenance of the parent-
child relationship may serve as an inducement for the natural
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parent’s rehabilitation; and

(vi) all services offered to the natural parent before the
placement of the child, whether offered by the agency to which
the child is committed or by other agencies or professionals.

(d) Considerations following juvenile adjudication.— (1)
In determining whether it is in the best interest of the child to
terminate a natural parent’s rights as to the child in a case
involvingachild who has been adjudicated to beachild in need
of assistance, aneglected child, an abused child, or adependent
child, the court shall consider thefactorsin subsection (c)of this
section and whether any of the following continuing or serious
conditions or acts exist:

(i) the natural parent has a disability that renders the
natural parent consistently unable to care for theimmediate and
ongoing physical or psychological needs of the child for long
periods of time;

(i1) the natural parent has committed acts of abuse or
neglect toward any child in the family;

(ii1) the natural parent has failed repeatedly to give the
child adequate food, clothing, shelter, and education or any
other care or control necessary for the child’s physical, mental,
or emotional health, even though the natural parent isphysically
and financially able;

(iv) 1. thechild was born:

A. addicted to or dependent on cocaine, heroin, or
a derivative thereof; or

B. with asignificant presence of cocaine, heroin,
or a derivative thereof in the child’s blood as evidenced by
toxicology or other appropriate tests, and

2. the natural parent refuses admisson into a drug
treatment program or failed to fully participate in a drug
treatment program . . . .

Md. Code (1984, 1999 Repl. Vol.), 8 5-313 of the Family Law Article.
W e have consistently acknow |edged that the court’ spower to terminate parental rights
in cases involving the State, is grounded in statute. See Carroll County Dep’t. of Social

Services v. Edelmann, 320 Md. 150, 175, 577 A.2d 14, 26 (1990). In such cases, under
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Section 5-313(a), a court may terminate parental rights, without consent, upon afinding by
clear and convincing evidence, that termination is in the best interests of the child and one
of three circumstances exist: the child has been abandoned; in a prior proceeding the child
was adjudicated a child in need of assistance; or certain circumstances warranted a
termination of parental rights. Md. Code (1984, 1999 Repl. V ol.), 8 5-313(a) of the Family
Law Article.”®

In this case, the Court of Special Appeals remanded the case to have the trial court
make additional factual findings to determine whether Victor A.’s prospects for permanent
placement with an adoptive family would bediminished by continuing Mr. A.andMs. A.’s
parental rights, asprovided in Section 5-313(a)(3)(iv) of the Family Law Article PGDSS,

in its petition before this Court, suggests, however, that theissue of Victor A.’s likelihood

13 Specifically, Section 5-313(a)(3) states:
(3) the following set of circumstances exists:

(i) the child has been continuously out of the custody of
thenatural parentand in thecustody of achild placement agency
for at least 1 year;

(if) the conditions that led to the separation from the
natural parent still exist or similar conditions of a potentially
harmful nature still exist;

(ii1) thereis little likelihood that those conditions will be
remedied at an early date so that the child can be returnedto the
natural parentin the immediate future; and

(iv) a continuation of the relationship between the
natural parent and the child would diminish greatly the child’s
prospects for early integration into a stable and permanent

family.

Md. Code (1984, 1999 Repl. Vol.), 8 5-313(a)(3) of the Family Law Article (emphasis
added).
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of adoption was not an appropriate inquiry by the Court of Special Appeals.’* Nevertheless,
although the A.’s did not expressly challenge the trial court’s findings under Section 5-
313(a), they did argueintheir apped that thetrial court wasincorrect infinding their parental
rights should be terminated. Subsumed within that question was whether the trial court
adequately addressed all of the required factors of Section 5-313 of the Family Law Article,
which, as we have stated, governs the decision to terminate parental rights.

In his findings during the termination hearing, the trial judge acknowledged that
“Victor A. [had been] adjudicated a CINA previously ... " under Section 5-313(8(2), but
also addressed whether circumstances warranted a termination of parental rights under
Section 5-313(a)(3) of the statute. The plain language of Section 5-313(a), however,
indicates that once the trial judge had determined that Victor A. was a CINA, he need not
have addressed any of the additional circumstances construed in Section 5-313(a)(3), but
should have proceeded to the required findingsunder Sections 5-313(c) and (d). See In re
Adoption/Guardianship No. 10941, 335 Md. at 112, 642 A.2d at 208; In re
Adoption/Guardianship No. 874262, 323 Md. 12, 18, 590 A.2d 165, 168 (1991). We,
therefore, conclude that trial courtin thisingance was not required to assess whether Victor
A.’s chances for permanent placement with afamily would be diminished by continuation

of Mr. A. and Ms. A.’s parental rights under Section 5-313(a)(3).

1 Mr. A.and Ms. A. presented the following question for review in the Court of Special

Appeals:
Did thetrial court errin terminating bothMr. A.’sand Mrs. A.’s
parental rights of their son, Victor?
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Wehaveheld, heretofore, that achild’ sprospectsfor adoption must beacondderation
independent from the termination of parental rights, see Cecil County Dept. of Soc. Servs. v.
Goodyear, 263 Md. 611, 615, 284 A.2d 426, 428 (1971), in that “[t] he facts should first be
consideredasif the State were taking thechild from the parent for someindefinite placement
and upon that determination open the question of the suitability of the proposed adoption and
its relation to the child’'s welfare.” Id. at 616-17, 284 A.2d at 428; see also Winter v.
Director of Dept. of Public Welfare of Baltimore City, 217 Md. 391, 394, 143 A.2d 81, 83
(1958), cert. denied358 U.S. 912, 79 S.Ct. 242,3 L.Ed.2d 233 (1958) (holding that adoption
may be considered only “after a hearing the court finds that such consent or consents [to
adoption] are withheld contrary to the best interests of the child.”).

Whether children with special needs are subject to a different legal standard in the
determination of their best interestsis the next question we address and conclude that none
of therelevant gatutes defining the child welfare system nor casesinterpreting those sections
suggests that a different standard should apply for the placement of children with special
needs or for the decision concerning whether the rights of their parents should be
terminated.”® Although Section 3-823(e) of the Courts and Judicial Proceedings Article
permits children with special needs or circumstances to remain in long-term placement on

apermanent basis, no analogous provision regarding special needs exists in the termination

1s A court should address whether thebiological parent has adisability that rendershim
or her incapable of caring for the child, but such a determination would apply to every child
in the foster care system declared to be in need of the court’s assistance. See Md. Code
(1984, 1999 Repl. Vol.), 8 5-313(d)(1) (i) of the Family L aw Article.
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of parental rights statute. Stated otherwise, while the trial judge may consider long-term
placement options for children with special needs, the exigence of special needs doesnot
independently enter into the court’s decision whether to terminate parental rights.*® To the
extent that the opinion of the Court of Special Appeals states otherwise, we disagree.
Inthe present case, in the absenceof sufficient findings, the Court of Special A ppeals
ordered aremand of the case to have the trial court explain why termination of Mr. A. and
Ms. A.’s parental rights would be in Victor A.’s best interests and thereby, to make the
requisite findings in support of any decision to terminate Mr. A. and Ms. A.’ srights based

upon Sections 5-313(c) and (d) of the Family Law Article in the best interests of Victor A."

16 The Americans with Disabilities Act, 42 U.S.C. § 12131 et seq. (1990), which
prohibits discrimination against individual swith disabilities, isnot implicated in the casesub
judice based upon our holdingthat the provisions governing the child welfare system do not
create different standards for children with disabilities.

o Consistentwith thisview, courts of other jurisdictionshave held that the best interests

standard continuesto guide the decision to terminate the parental rights of parents who have
children with special needs in which the State has intervened in its role as parens patriae.
See In re Guardianship of Etajawa A., 759 N.Y.S.2d 35, 37 (N.Y.App.Div. 2003)
(concluding that the best interests of the child were served by terminating parental rights
because the biologicd mother had failed to acquire the parenting skills necessary to care for
thechild); In the Matter of Alex Ostrer, 19 P.3d 980, 986 (Or.App. 2001) (holding that it was
in the child’ s best interests to terminate the mother’ s parental rights because she was unfit
to carefor her child with severe emotional and behavioral problems); In reJon N., 754 A.2d
346, 348-50 (Me. 2000) (determining that the child’s best interests were served by
terminatingthe mother’ s parental rightsbecauseshewasunableto careforthechild’ sspecial
needs); Adoption of Warren, 693N .E.2d 1021, 1026 (Mass.A pp.Ct. 1998) (finding that “[t] he
specialized needs of a particular child when combined with the deficiencies of a parent’s
character, temperament, capacity, or conduct may clearly establish parental unfitness” to
determine the best interests of a child in a termination of parental rights hearing); In re
Interest of Constance G., 575 N.W.2d 133, 142 (Neb. 1998) (holding that child’s special

(continued...)
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Weagree. Upon remand, thetrial court must address each of the required considerations of
Sections 513(c) and (d) and make specific findings asto each of the factorsidentified in the
statute prior to adecision whether to terminate the parental rights of Mr. and Ms. A.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS MODIFIED TO PROVIDE THAT
THE CASE ISREMANDED TO THE CIRCUIT
COURT FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION, AND,
AS MODIFIED, THE JUDGMENT OF THE
COURT OF SPECIAL APPEALS IS
AFFIRMED. COSTSINTHISCOURTAND IN
THE COURT OF SPECIAL APPEALS TO BE
PAID BY PETITIONER.

o (...continued)

needs due to emotional andbehavioral problems “in and of itself doesnot provide abasisfor
terminatingthe father’ sparental rights;” rather such a determination must be based upon the
best interests of the child); Shaw v. Shelby County Dept. of Public Welfare, 584 N.E.2d 595,
600-01 (Ind.App. 1992) (concluding that termination of parental rights of child with
behavioral difficulties was in the best interests of the child because of the parent’sinability
to care for the child’s special needs); In the Interest of S.J., 451 N.W.2d 827,830-31 (lowa
1990) (determining that best interest of child with severe learning and behavioral disability
would not be served by terminating mother’s parental rights); In re Interest of S.P.W., 761
S.W.2d 193, 198 (Mo.App. 1988) (finding that termination of parental rights would protect
children’ s best interests because mother was unabl e to care her children with emotional and
physical problems).
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